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FOREMAN, District Judge. The Monsanto Company brings
this petition for review of an Environmental Protection
Agency decision that denied Monsanto's request for ad-
ditional time to comply with certain hazardous emissions
standards under the Clean Air Act. For the reasons given
below, we grant the petition and reverse the agency's
decision.

* Hon. James L. Foreman, of the Southern District of Illinois,
is sitting by designation.
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At issue in these proceedings is Monsanto's compliance
with the EPA's emissions limit for benzene. 40 C.F.R.
5 61.271 (1990). This standard was promulgated by the EPA
on September 14, 198E, and became effective for new or
modified uourcea on that dale. 42 UJS.C. § 7412(bXlXC)
(1988). However, it did not apply to existing sources, such
as Monsanlo's monochlorobunzene manufacturing facility
in Suuget, Illinois, until 9() days after its effective date.
Id. 9 7412(cXlXBXi). The Clean Air Act also gave the EPA
Administrator authority U> grunt a waiver to existing sources
for a period of up to two years "if he finds that suc'i pe-
riod IK ncce&bary for the inclination of controls and that
steps will be taken during (lie period of the waiver lo
assure that the health of persons wfll be protected from
imminent endangerment." Id. § 7412(cXlXBXii).

Monsanto was not prepared to comply with the new
ben/sene standard in Decemhnr 1989 and, therefore, re
quested a waiver until August 15, 1990, to allow the com-
pany lo install water scnibliiug equipment designed in
satisfy UIH standard. The EPA jointed this request. How
«;ver, after the equipment waj installed, Monsanto discov-
ered that the equipment did u;>t perform as anticipated.
Instead of achieving '' e 95 percent emissions reduction
that the* benzene standard requires, thu water scrubber
system appeared to be open:I ing at about an 80 percent
reduction level.1 The compam-. therefore, asked the KPA

1 Monaanto argues that its test , ,u(U were not conclusive b<-.
cauHc Llie EPA had not sanction* <l ;>n approved test rnellitKl. As
Mwnsjnto {K)ints out, El'A's regtJ .['was require existing soiir«*s
to pi\>vidu "[<i|oi*innciitalii''n[ ] dtiiiuiistratinK Uiat '.ho control tk»
vii-u \w'nyr used achieves the required <-oi\troJ efficiency . . "
'if (• IvK §t>L272(eXIXi). The r':.;iiiaOon doc.s not exj;lai»! what
I VI" 1 uf docuuwntation U require I ;;»• what tesl nicth«Kl should
ns»d lit (lertwiniiK- the control cfm'
not c.stiit4ishK(l an a}>pn>vc>ti test in
'it i* *.-;itJrcly possiblo thai this nuii i

«:apturc efficiency iv<|uired under i
Loftcr of Jtinn 17, 1991. al I In fact, Monsanto app:ur-iiUy

.lj? conliiiut*'! .. iWlomnjc

Because the KI'A had
Muiisaiilo jj^ued llutt

equipment fe achieving tlw
(standard)." Mow-

for an extension of the waiver so Uiat it couM install a
caj-hon adsorption system as a secondary means of filter
ing out f'.e harmful omissions that were not captured by
the primary syatem. The EPA denied this second request,
leading to the pending petition for review under § 307fb)
of tlie dean Air Act,. Id. §7607(bXD.

As a preliminary matter, we roust determine whether
tliis Court has jurisdiction over the pending proceeding.
Federal courts "are empowered to hear only those cases
that (1) are within the judicial power of the United SUU*
as defined in [Article III of| the Constitution, and (2) thu.
have been entrusted to them by a jurisdictional grant by
Congress." 13 Charles Alan Wright, Arthur R. Miller &
Edward H. Cooper, Federal fVocrtea and Procedure § 3522,
at 60 (2d ed. 1984). In this case, § 307(b) of the Clean Air
Act provides for judicial review of EPA orders relating
to compliance with hazardous emissions standards. In fact,
as Monaanto'a counsel pointed out in oral argument, § .'107
virtually compelled the company to seek an immediate i*
view of the agency's denial of the- waiver or it would toa:
the defense. See 42 U.&a § 78D7(bX2K"Aetion rf the Ad
ministrator with respect to which review could have been
obtained under [§ 307(bXJ)l shall not be subject lo judicial
review in civil or criminal proceedings for enforcement.").2

Thus, il seems dear that a statutory grant of jurisdiction

1 continued
told by KPA's research facility at Research Tiian^k; Paii.

North Carolina, that documentation shotvh^ that I he equipment,
was dcsi)nw<l to whieve a 9& percent contwl efficienry would \>P
aufncionl to meet the documentation requiremwi'.. Id.

* Of course, if we were to '.fcicide that !.hi» J",'o«!l lackctl jiir-isdtt-
tion because Mcnsantn is stroking an advitury oiMninn, a.« «mfer
<tiainiss;ng Ihu pel H ion for review would mean tlmt juffMial IYVM-^\
"could l;;ot/ have l>«eii tibtaiiu'U" umh«- §307(hXD. Motisanto jin.--
sumably tvuld then bring >!w- waiv«r isHue ,u> a ilflViis' lo mi MI
forccment proceeding by tfio h,'I'A. HHWUVOC, we «ec«i not rcacli
that muo breaus* we have «fclunr.ijiu'l that an actual
sy oxists :uid, lli«'reforo, vvt -.vouM iM bt« rer«lcrii;jr a"
opinion.
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exists. But a iriore complex question is presented with
regard to the constitution;*] requirement.

Ufwn first impression. K.U- might think that Monsanto is
nif rely seeking an advisory opinion, which would run afoul
of the "cuse or uJiitrovur.y requirement of Article III.
.See Flast «. Coktnt KKi U.S. 83, 96 (1968). At the tiiti«
that the petition for review was filed, the EPA had not
commenced any enforcement proceedings qgainst the com-
pany and, in the exercise of its prosecutorial discretion,
may decide against punming surh an action altogether.
Moreover, even if the KPA did file suit, the case might
be decided on grounds < mi-elated to the waiver. Thus,
any decision we make u i th respect to the waiver Js.Siie
would be of no consequence should the EPA foi^go enforce-
ment proceedings or should that auit he decided on other
grounds.

But those drcutiigtam..' ; >vould not render out decision
an advisory opinion. To I lie contrary, Monsanto and the
EPA clearly have adver. o legal interests with respect to
Monsanto'fl request for »: waiver, and Monsanto has peti-
tioned this Court for a dotormination of the legal L*onsc
(juencos of the EPA's <locitiion. The federal courts have
long- recognized in the declaratory judgment settbig that
oncf the parlies tu-e locked in controversy with stakes
fixed by past, events, it ilw s not mutter who initiates the
litigation. See 10A Chaii*r. Alan Wright, Arthur R. Milter
& Mary Kay Kane, Feiiend I'mclicetind t'rocednre § 2757,
al, 5H5 (2d «d 1983) (arid tKc .ages dted therein). T\w same
holds true in Moiisunlo's .'it.i;ition. Although tliere is some
j-isk that a decision hy thi:> < '<mrt in the EPA'« favor could
!-><- made nugatory by Lil«.r (if-velopnients, there is no such
risk if \\u deeidi1 in Moii:;ati(.o's favor becausr i f v v c fim)
1 1 ia<. JV'lonsatito wa« >!ntiUf<l u» a waiver. t)mi tlic- eotiij*:my
wPTTtttliot bc~jgt^eci lij^iilorcemeiit'procee'Umgg for a
viohitton ut tTitTenjigsion^ .

of for

tttutionary source] a period of up to two years attar th
effecth/e date of a standard to comply with the standar'.
if he finds that such period is necessary for the install*
tisn of controls" and that steps in ihe interim will "assur
that the health of persons will be protected from imini
neiit cndangerment." 42 U.S.C. 5 7412(cXlXBXH). No on-
contends that Monsanto exposed any person to "immiticn
endangennent," so the <|uesticn is whether the Adminis
trator acted arbitrarily in deciding Uiat two years
not "necessai-y" for Monsanto to Comply with th».'
standard.

( 'rider § l!2(f-XlXBXii) ii It j Clean Air Act. thTAdmui-
•)!" the KPA "n .• r, j;r^nt a waiver ptirmittiiijf fa

KPA granted Monsanto 'a Initial reijueat for a waivor.
'['hus, there appears to b« no dispute '.hat as of Dewnilwi
1989, U>e company needed additional time in whk»h to in
stall the equipment needed to control its bt-iv/ejie emis-
sions. The qutiHtion Ifi whuther it w;is "ntn;ei>sury" for
Monsanto to" have an extension of thu <iriginHl waiver
w)wn the company discovered in August 1990 that its con
trol teclmology did not perform as predicted and,
fore, the company could not demonstrate :hat it was
injj f.hc benzene emissions standard.

In stating its intent to deny the request for an oxten-
sion, the EPA found that Monsanto's request did not pro
vide sufficient information to show that an additional
waiver of compliance was necessary. Many of ihv concerns

i identified by the KPA were valid.3 "However. M«ms.-ti?tci

J The KPA's k.'Uw identified lh«; following «leficientiej« ii» t\lo«is,in-
IO'B rwinest: (I) at no timi1 during the pmcd of tho initial waivi.-r
did Mmi&anto iiifornt KPA that its kiiliul compliance nmy l'»il to
meet the hi-iociie emissiuiis btaniljnt; '2} Monsuito provide I nu
infonnation indicating the rte^ons for \hf. thihirt- of the iniij.il
intUiui] ur whi^tlinr such failnrt was forcsecal»l«; (3) Monsinli» aj»
paicnUy had no evitttn^bncy plan .n effect in f u3<? vl' thia f^iltir-;,
(4) Morsanto provided m» inforniittioii tn to \vhy carbtn! tdsnro
tion or other alternative control nwHhals were nut ust:l, And (ft;
bused U|MMI the fud that Munsnti.'o was row [ilanr.iug In iivolnl!
a iMU'bun adsorption syiteni. am] 'jrodictu'l it couhl be- installed
within sis months, the main! slwws that Moi«anUi could have in
stalled carbon a:borption m (he first place am! teen in i%oinpli;uia
with l.hc emissions stan<lar<l within si>: irnntlis ;ifur Iht; sLi'nhird
\.vt nt into
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subsequently aubmitted a. thorough response to each of
These concerns. The company explained that in designing
iL> original system, it had decided to install a water scnib-
l)f' .vy.i^ni because tluit system would allow the compjuiy
to n -cover aw] reusn the- benzene and olber organic chem-
icals. The company decided against using the alternative

! measure of carbon adsorption, which uses carbon
(o reduce benzene emissions, because this "end-of-

ipe" technology wotild produce h-iizene contaminated
carbon. In short, instead of recapturing and reusing the
benzene, carbon wteorption would create a hazardous waste
that would require special treatment or disposal.

The company similarly derided against incineration be
aiase t.b;it "end-of-the-pipc" alternative xvould produce
wast.r gases. Carbon adsorption and incineration also had
iic'vcral other disadvantages that were not present in the

.scrubber system.4 "In the final analysis and in
with the U.S. EPA'n 'preferred waste treatment'

Monsanto sought to eliminate wastes first, i-ecy-
de <>r re-use second, and only if tboae two options were
not available, ''dispose' of the waste." Letter of August
!<), JW2, at 3.

The company informed the El'A that through computer
modeling and a previous teat of this type of equipment,
Monsanto had predicted that the water scrubber system
could achitve more than a 9fi percent reduction in benzene
Miiisbims. In fart, in the previous test, the equipment was
achieving close to 9^ percent emissions reduction. How-
c.vor, lifter construction was complete, Monsantn's tests
sfiinv»-<! for the first time lhat tho f*quipmont was aetu-

policy,

tic water suiibbor a^(.cm, neither incineration nor cur
bun ;iil.s j]^)t.5on would control hydrochloric acid (HCL). Thus, both
of ilii: illeniati%'i-3 woul-l ret|uiru HCL scrubbing prior u> entry
into the ;uKur]itlon system to prevent damage to tno equipment
llnlh iilt4-rjKiliwb also [mscd ain-'-ial safety cooconia—e.jf., the ha?.
^n's of having the incintratfir s DJJOII flames in a department that
h;iti i | los 1;iri:«> [(u.-tiiiitifK of fluniiiKihlc materials.

No.

ally reinnvin^ less than W> purccnt of the benzene The
company then promptly contacted the EPA and began tho.
process of requesting an extension of its waiver so that
the company could install a secondary system, using car-
bon absorption to captuj* the benzene thatcKca{)e<I through
the primary water scrubber system. Monsanto, therefore,
provided the information that was Isckir.g in its original
request.

Jn upholding its preliminary decision to deny the ex-
tension, the EPA maintained it» position that additional
time was not "necessary" because Monsanto could havp
instaVvd carbon arlsorption in the (irst place.

There is no question that carbon adsorption was a
control lechiidlogy available lx> Monsanto at the lime
that it originally requested a waiver of compliance
oft December 7, 1989, although Monsanto argues that
it presented "several major problems." . . .

Monsanto maketi no claim that it could not have in-
stalled carbon adsorption under its initial waiver, but
asserts that disposing of waste generated by the use
of carbon adsorption involved considerable expense,
and raised safety and environmental concerns if it
was not disposed of properly. Such concerns do not
allow MooBanto to continue emitting benzene into the
air in violation of the benzene NESHAP, beyond the
date by which it was required to demonstrate com-
pliance. . . . Carbon adsorption was available, and is
acknowlwlged by Monsanto as having achieved "more
than 96% consistent removal/' . . . Monsanto 'N choice
of water scrubbing as its control technology on De
cember 7, 1989, allowed continued emissions of ben-
zene into the air by Monsanto, in amounts in excess
of the NE8HAP, thereby threatening public health
a:ul tlw environment.

EPA's Letter of Oct. 19. 1992, at •!.

Tlio EPA expressly rejected Mondanto's claim that it
"prorc-eded reasonably in tfitms of developing ;ir«l imple-
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. controls," and that .• a bon adsorption was "a choice
las1. nisort because it offered the least opportunity for

\vasf.»: inimuni/.alion a.'xJ th<; ux'alest concern for safetyf.)"
Id. ut ,ri.

Tin: (.;AA dofls not authorize the Administrator to
grant a waiver of compliance in order to allow a source
more time to "proceed reasonably" in experimenting
with the various availed: technologies, saving those
technologies the aou-r,; lielieves cause "considerable
expense" and increase 'safety concerns" for last . . .
If a source ran install i.-chnoiogy that will control the
emissions, it must; only if additional time beyond the
inquired compliance date "is necessary for the instal-
lation of controls," m.'iy the Administrator grnrt it
additional
In that Mondanto acknowledges that carbon adsorp-
tion could be used at its facility in December 1D89,
and that, when in opentl i m at its facility it did achieve
greater than 96% «onsi.«4tKiit removal, U.S. EPA can-
not find that addition;;! time beyond. .that granted in
the original waiver wa» 'necessary for the installa-
lion of controls."

hi
Tlur fc'PA's explanation jriossly miacharacteria-s Mon-

santo's approach. The conipany was not "experimenting"
with 'he various U-rlmologii•:>• rather, it had made a srien-

; lificfilly and tnvironnientilly sound decision to proceed
with Ihc water scrubber ay-Icm. The system was designed

' tt» ;n:hii:ve !)ct(.i-r th;m tli« l''ri percent emissions removal
required by the statute ;»i,(l had performed up to tlwae
st;n dards during n limitoil K \(. Thus, Monsanto, as well
us i.}»- RTA, had every r. i.-.m to believe that the com-

' [ i . i t iy w:ia iriPtj'.IIinp' techiut'oyy that would control the
'•missions.

The MI 'A's decision also ^noros the fact that Monsan-
' in fhosi- f l i p water scruhbur syBten: to comply with the

F.I'A's own pollution pruvvt-liim policy. See Pollution Pre-
v..nl.i..n l'.»lir-y St.atomen! ."; I Pwl. Reff. 3845 (Jmi. 2ft,
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1989). "I'JPA is committed t« working with individuals
organizations (both public and private) to make source
reduction and as a second prefurencR, environmentally
sound recycling-, the major focus of future envirortnientdl
protection strategies." Id. "Tlie Ajjt^ncy Mievee that
source reduction (inchidirig closed-loop, ill-plant recycling)
can reduce risk and should be implemented in a cost ef-

4 ficient manner. It in generally preferred over otiicr man-
ajtproackes." Id. (emphasis added).*

t We reeognJEC that the Qean Air Act required companies
like Monsanto to comply with tho emissions standards, if
possible, by December 1989. Therefore, if Monsantn had
the means lo control its emissions by that date, it may
have been required to implement those means-ev>M if
that strategy would have been less environmentally de-
sirable than its proposed water scrubber system. How-
ever, tlie record shows that Monsanto did not have the
controls needed to comply with the benzene standard at
that time; it clearly needed additional time to install ap-
propriate wnlrols. The question then becomes whetnt>r
the EPA should follow its pollution prevention policy by
allowing Monsanto to choose thp control strategy that* was
designed to meet the boraene standard in the most en-
vironmentally sound manner or whether Monsanto was
required to use the carbon adsorption strategy.

* Thu policy his been codified in the Pollution Prevention Ait
•if 11190, 42 U.S.C. »!} 1310M.1109 (JJK>3)f which «lcclarca that il i»

the nxtional |>oliay of the United SUccs that pollutkxi shoiilj
bfi prevented or reduced at the source whenwtT frnsiWo; pol-
lu t in r i that rannot l>e prevented should be recycled in an ei»-
vironmcnt.-Jly xifv manner, whenever fo«Hil>l<«; pollution thai
ctrnot be prevented or recycled should l»c treated in an pn.
vironntentally .nafc manner whenever fVaiiihle; and diaposwl or
other release into the enviroijTncnt S(V>M be employed "ulv
as a la?t renort and should l>o comluutprl in n»i «>nvironnioni.al-
ly f^fn manner.

Id. § l»10l(h).
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The KPA's decision appear., lo suggest that if Monsan-
to eiml-'l have installed a carl on adsorption system in less
time than it took lo install the water scrubber system,
then the RPA would find lliaf it was not "necessary" to
givr MoiuuiMto whatever additional time the water scrub-
ber system would require, hi other words, EPA seems
to be saying that if a "quick Fi:." is available, souraw are
required to employ that "quick fix" without regard to its
adverse environmental ramifications. This viewpoint is
short sighted and bad envhonmental policy. Instead of
eliminating an environmental problem, the EPA's "quick
fix" would merely change the form of the problem—i.e., i

,i it would remove the environmental hazard from the air '
i but tresito a hazardous waste disposal problem. ;

? Mbvionnly, an agency's interpretation of a federal statute
-, is entitled to grrat deference and "a court may not sub-
-j stilute its own construction < f n statutory provision for
• a reasonable interrelation ni.-..le by the administrator of

.in a^etiry." Ckturtm, U.S.A., Inc. i>. Natural Resources
• Defense Gmttn/, 4G7 U.S. 837, 844 (1984). However, we

are unconvinced that tho RPA'.i construction of the waiver (
provision is reasonable—especially when it is contrary to \
th<^ ;tgency's «ivvn poFlution priwention policy and the Pol
lulion Preveiit'n>n Act of KJ90 and the KPA has not pro-
vided any explanation for a -Irparture from that policy.
Indeed, the KPA's deriswn is (invoid of any rationale to

• 'i:i)iporl, ius riuid eonstinietioi. .f the waiver provision.
The (,'lerui Air Act's waiver provision does not require

i (he source* to install tho con(n»!s that wifl achieve com-
| p1i;ni<"(> at the earliest possib).; ilate. Instead, it gives the
I K I ' A antliority to gr<utk a w;ii:^r of up to two years as

long as (.here is no imminent rurlangermcnl to tlie public
in the interim. Therefore, if a < ;mpany like Monsanto Ims
;i el«;iie Between lw;» control .tiutegies, the EPA has the
authority r-o grw.nl a waiver f.v a pollution prevention
*lrati'gy even if that strat-cg;, .vould take slightly longer
to rnplenient than the less d» .jirable stralegj'. This as-
•nines, of e-nirsft, t!«it Uift pollution prevention s
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will work and can he installed within the twr year waiver
period.

Those requirements were satjflfied in this ca.sp. Monsan
t«ra walcrr scmbber system wa? designed lo arhievi» full
compliance with the slat 'te— and bas achieved f«':l co!ii
plianee once the seeondary Girban adsorption controls
were added. Although full'compliance was not achieved
within the eleven-month time frame that Monsanto firat
envisioned, it was accomplished within two years after the
statutory deadline. Neither Monsanto nor the EPA hud
any reason to believe that Monsanlo's initial system of
choice would not perform up to expectations. Thus, it was
arbitrary juuj capricious to deny Monsanto the additional

needed to perfect its system.
The EPA's smalysis suffers from «r> evett more funda-

mental defect. The agency finds that Monsanto could have
achieved compliance within the original waiver period if
it had chosen tho carbon adsorption strategy as its pri
mary system. The record provides no foundation for this
conclusion. See Motor Vehicle Mfr.'s Ass'nv. State Farm,
Mitt. Antr> his Co., 463 U.S. 29, 43 (1983) ("Normally, ~
an agency rule would be arbitrary and capricious if the
agency hsts relied on factors which Congrees has not in
toitde<) it to consider, entirely failed to consider an im
portant aspect of the problem, offered on explanation for
if* decision that runs emitter to the evidence frc/ote U>r.

\agc-ncij, or is so implanaible that it cnuld not be ascribed
• to a difference in view or the prodvic-t of agency expcr

tise."} (emphasis added). .—
The EPA states th;it rarbon adson>tk>» was avjiihibie-

at the time that Monsanto originally reqiiesttd u waiver
Because Monsanto was able to install a carbon adsoip
tion system within several n»nths after it discovered that
its wjitor scrubber strategy was inadequatr, the EPA
assumes that Monsanto could have installed the carbon
adso»t>tion system as its p?-imary system within the «ime
iimount of lime. To t)ie contrary, Monsanto clearly m
formed the KI 'A that the instillation of carbon ni
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t.ion as A primary method <A control "would have be.cn j
geometrically longer" than its installation of the carbon /
adsorption system as an atdlitional control. It is tmfor- f
Innate that Monsanto was not more specific as to how
much longer it would take *<> insUll the larger system.
However, that does not delnu-t from the fact that Mon-
sHiito made the EPA aware of the substantial time dif-
ferenco. Thus, there is no s;ip{>ort for the EPA'n assump-
tion tliat Monsanto could havn installed carbon adsorption
as its primary control strafed within the original xvalver
period.

Tho EPA also emoncouhly states that Monsanto "ac-
knowledged" that carbon adsorption achieved "more than
^% consistent removal." Tu the contrary, Monsanto stated
I hut its total system—utiliv.in^ a water scrubber as the
primary system and carbon adsorption a* an additional
control, picking- up what tl,t water scrubber missed—
achieved more than 95 percent consistent removal. Tho
EPA ha* arhitruriiy assumed that if the carbon adsorp-
tion worked in this setting, it would achieve the same
results on a larger scale. Oliviously", baaed .upon Monsan-
to's experience with its water scrubber system, that
assumption is not necessa/ily correct.

In sum, Monsanto's origii.ai choice of the ivater scrub-
ber system was environmentally and scientifically sound.
Tho system was designed t aciueve full compliance within
Hie initial waivor period pi.mfud by the ErA. Although
(lie system did not Jive up lo its full expectations, Mon-
santo promptly asked the MPA for additional time to add
a cnrbon adsorption process that would bring the system
into full compliance with ilifl omissions standard within
the two vears allowed by I ho statute. The reasons given
by the EPA for denying lli;; request have no foundation
in the record. Therefore, we '1nd that the EPA was arbi-
trary and capricious hi deny ing Monsanto's request for an
extension of its waiver. A •' eordlngly, we hereby GRANT
Monsanto's petition for rovi.Mv and REVERSE the EPA's
dominion.

EASTERHROOK, Circuit Judge, dissenting. I agree with
the majority that the petition for review presents a con-
troversy within the judicial power, but that is ;« far as
our agreement reaches. The majority says that the que«
tion on the merits is "whether it was 'necessary' for Mon-
santo to have an extension of iho original w;iivcr when
the company discovered in August 1990 that its control
technology did not perform as predicted". Opinion at 5
Putting things in this way shows principally tha', the
wrong question begets the wrong answer.

Under 42 U.S.C. §7412(cXlXBXH) (1988) the Administra-
tor of UK EPA "may grant a waiver permitting la sta-
tionary source] a period of up to two years after the ef
fective date of a standard to comply with the standard,
if h« finds that such period is necessary for the installa
tiorj of controls" ajid that steps in the interim will "assure
that, the health of persons will be protected from immi-
nent cndftngerment." "May" grant, not "'tuiRt" grant A
finding that more time ia "necessary" to comply with the
rules is a necessary but not a sufficient condition of a
waiver. The applicant must persuade the Administrator
that a favorable exercise of discretion is appropriate. Stat
utcs of this kind arc common. Like rules of judicial pro
cedure that permit judges to grant litigants more lime,
they permit the person in charge to exercise discretion.
Nothing in §7412(cXIKBXii) or m any of the regulations
sets out criteria under wluch anyone is entitled to a waiver.
Tho Administrator 4'may" grant waivers hut wouW be
within her rights to limit them in extraordinary cast's.
Chevron U.S.A. Inc. v. iVotunci Resources Defense Conn
cil, Inc,t 467 U.S. 837, 84244 (1984); United Auto Workers
v. Dole, 919 P.2d 753, 755-58 <D.C. Gir. 1990); Witeawtin
Electric Pmcer Co. v. ReiUy, 893 F.2d 901, 907 (7th Cir.
1990); Efoyt Carp. v. EPA, 541 F.2d 1, 34 (D.C. Cir 19711)
<en bane). Cf. INS v. Jang Ha Wong, 450 U.S. 139, M4-J5
(1981). Monsanto does not cite, and 1 could not. find, any
ease holding that the EPA nnat grant nx>re time than
tbo 90 days the Clean Air Act prescribes as the norm.
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As it happened, the KPA gave Monsanto more than the
90 days. It allowed 11 months—all the time Momanto orig-
inally requested—to comply with the standard. MonsanC>
ht'lirvrs that the agency's failure to grant an addition.*!
13 months, up Ui the statutory maximum, is arbitrary.
A water seru-ibing system returns benzene to the storage
vessel for reuse. Congress believes that such systems are
preferable to end-of-Uie-pipf devices that capture the haz-
ardous substance and either destroy it and create byprod
ucls (aa incineration does) or mix il with other substances
for disposal. See 42 U.S.C. §13101 (Supp. II), added by
the Pollution Prevention Ac:t of 1990; 42 U.S.C. §7401(c)
(Supp. U), added by the Clenn Air Amendments Act of
1JM+0. After it discovered that tht» water scrubbing system
it 1ms installed removed K0% of the benzene rather tlian
the necessary 95%, Monsanto told the EPA that it was
considering both incineration and carbon adsorption as
supplementary technologies to remove the remaivmg ben-
Tcre. After Monsanto settled on carbon adsorption--which
k'aves a elurry of carbon, benzene,.and other substances
that must be buried or otherwise disposed of—the EPA
turned down its request for more time. According to the
EPA's letter denying the request for additional time, Man
santo could have installed carbon adsorption units at the
beginning:, bringing itself into compliance with the benzene
standard in le&a time than the 24 months it xvanted. As
Mori.'.anto portrays these events, the EPA thus "penalized"'
it fur its initial choice of water scrubbing.

Thfre misfit bo a problem if the EPA had said some-
thing like; We- will give ym 24 months if you want to
install tarbun adsurytion technology (dirty) but only 11
months if you want to use water scrubbing (clean). What
it said, however, is that Mo)*santo could have 11 months
to install water scrubbing and no additional time to add
carbon adsorption. Any thumb on the scale favored the
cltMiiL'r technology. Actually., however, there was no thumb
at ;«!!. The EPA did not favor either technology; it allowed
Morsanlo to chooso and then insisted that Monsanto keep
i!« v.or*I t.!ia( \ would comply by August 1990. If it is
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apt to apply the word "penally" to this sequence, Diet
the event penalized is failure. The EPA gave MunsanU
enough time to install n control technology of Monsanto'j
choosing. When this strategy flopped, the WPA concluded
that Monsanto rather than the public should pay the price.
Although Monsanto contends that it acted in the best of
faith—Unit computer modeling showed that water scrub-
bing would work, and that it was dismayed when the
predictions did not come true—the EPA may insist, as
pollution control statutes generally do, on results. Union
Electric Co. v. EPA, 427 UJS. 246, 257-60 (1976). An A
for effort may affect the selection of a penally in an en-
forcement proceeding (or may influence the exercise of
pros-editorial discretion), but it does not compel the EPA
to give a polhiter the maximum waiver permitted by ?a\v.

Monsanto contends, and the majority believes, that the
EPA misunderstood the original possibilities. Suppose
Monsanto had two choicea; (a) install water scrubbing
equipment and, if this is not completely successful, add
a small carbon adsorption unit to remove benzene from
gasses that get past the scrubber; (b) install a larger car-
bon adsoiption unit as the sole pollution control method,
if these two strategies are equally costly and take an
equal time to accomplish, then the former should bo pro
ferrcd because il produces less toxic waste and because
the initial scrubbing stage can be put in place faster, re
ctating aggregate emissions. Monsanto submits that the
EPA acted arbitrarily in denying it enough lime to com-
plete the second stage of strategy (a), when it would have
afforded the 24 months needed for strategy (b). Yet noth
ing in ihe EPA's decisions suggests that it would have
allowed 24 months for strategy (b). To the contrary, the
EPA believed that struUgy (b) would itoelf have taken
only It months, making a full 24-month waiver unneces-
sary. Monsanto thinks that the EPA's belief about the
time that would have been necessary to install carbon a<l
sorption from the start is unsupported, making its ileci-
sion an abuse of discretion. Monsanto did not furnish the
EPA with the facts t>ecessaiy t«) support ite position, luiw
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over IiKslfca/1 of providing, t-,^, an engineer's report show-
ing why strategy (b) would liavfi taken 24 months, Mon-

submitted this rhetoric:

A second incorrect njHiunption that the U.S. EPA
relies on is that "the record indicates that Monsan-
to could have been in compliance within six months
after December, 1989.' It bases this conclusion on
(he fact that "once Mmioanto decided to use a car-
bon absorption [sic] unit as its control technology, it
could project that it would have the unit *up and run-
ning' within four montha, and that it would be in final

•| compliance within six months." Thw= ignores (be fact
; that the modifications to the water scrubbers remain
: in placr and are the primary method of control. The
; carbon adsorption unit ib additional control so that
- compliance with the Serene NESHAP is demonstra-
'] hie. The four month and six month deadlines refer

to tte installation of additional control equipment, not
the installation of a carbon adsorption u: as the pri-
mary method of control. Because a.carbon adsorp-
tion unit as the primary method of control would
have to be geometrically larger, the time for design
and installation would j»a\c been geometrically lomjor.

1 Better of August 19, 1U92, at 9, with underlining and
brackets in original. What <l t>en it mean to say: "Because

: -A carbon adsorption unit a.s the primary method of con-
? !rol would hav» to be geometrically larger, the time for
i oVsign and installation wo;il;l have been geometrically
- lunger."? How much larger1' r!ow much longer? The let-
« IIT does not say. Wliy shonl-.i the EPA believe that there

is u geometric relation bot-.'.'i^n the size of a mechanism
and Lne time needed to insLill itT The letter does not say.
Tlie majority writes: "It is ni.i-.irtunate that Moinanto xvas
not m'.in: specific as to hov much longer it would take to

' i n^ t i i l l Uie larger system." Opinion at 12. "Unfortunate"
is an uudcrstatement. How r:in it be an abuse of diaore-

-' lion to turn d«r.vn a flatuleL'1 feoufest? Monsanto l»re the
^jiTi-.^ L>r~|u'rs!i;!M >n;Tt M.! rmtte/T' nothing but hnl air
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Undergirding the majority's opinion is un independent
evaluation of the merits of different polhrJon-control ptrtit
c îes. Two judges believe that Monsanto "made a edcn
tifkally and environmentally sound decision to proceed with
the water scrubber Hystem" (opinion at 8) and thai the
EFA'g view is "short-sighted and bad environmental pol-
icy" (opinion at 10). Yet the record in this case doe.s not
<fomonstrate that Monsanto's system is "sound" or that
the BPA's view is "bad environmental policy". It con-
tains essentially no evidence on these subjects (although
Mormnto's brief is full of self-congratulation, which my
colleagues have swallowed). We are not engineers and are
in no position to evaluate the evidence it does contain,
and at all events we are not the persons to whom Con-
gress delegated the estimation of costs and benefits.

The EPA may have much to answer for in its design
of benzene control rules. According to the Office of Man-
agement and Budget, the several benzene NESRA na cre-
ate costs as high as $168.2 million per premature death
averted. Reffuiatory Program of tiu United State* Gvvtm
went, April 1, mi-March St, t99£ at 12. Cosb in this
rarrpe likely imperil more people than they protect. Higher
income is associated with better nutrition and medical
care; regulations creating cosUe exceeding $76 million per
life (directly) saved -%ay well yield greater indirect loss
of life. See Stephen Breyer, Breaking the Vicious Circle
23 OlKKi) (citing empirical studies). Nonetheless, Congress
vested in agencies rather than the judiciary the task of
maximizing the benefits of safety regulation. American
Dental Ass'*, v. Martin, 984 F.2d 823, 82527 (7th Oir.
1993). Monsanto does not challenge the NESHAP for ben
zeiie storage vessels. We iniet assume, therefore, tlisit ex-
peditious compliance is desirable, and we must accept (lie
fCPA's judgment that speedy compliance has benefits ex-
ceeding the costs of using somewhat "dirlicr" control
Btratcgies. The greater the gains from the rule, tin: niori;
a rational person would flacrifice to achieve cntnpliance
sooner; yet Monsanto does P!»t sussew the safety efferf.s
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the waiver, the EPA put Monsanto to a choice. Delay cre-
ated the possibility of fines. It could spend more to ex-
pedite compliance, or it could pay the fines. Monsanto
elected not to speed its efforts; now we excuse it from
paying- fines. Given the structure of the Clean Air Act,
an incentive to comply sooner cannot be an abuse of dis-
cretion.

The EPA was entitled to be stingy when evaluating
Monsanto's second application. The EPA need not con-
tinue granting extensions to a firm that bets on the wrong
technology, as Monsanto did. My colleagues explain why
they would have given Monsanto more time; they do not
demonstrate that the Administrator's contrary decision
was an abuse of discretion.
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